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[bookmark: _Hlk66712316][bookmark: _Hlk37240926]Background
On 16 June 2023 the Department of Health (DH) released a Regulatory Impact Statement (RIS) in relation to the Health Records Regulations 2023 (proposed Regulations) for public comment. The public submission period closed on 16 July 2023. 
DH received 10 submissions on the Proposed Regulations and the RIS from:
· Anonymous
· Wellness on Wellington
· Royal Australian and New Zealand College of Obstetrics and Gynaecology (RANZCOG)
· Australian Nursing & Midwifery Federation (ANMF)
· Royal Australian College of General Practitioners (RACGP)
· St John of God Health Care
· Cabrini Health
· Royal College of Pathologists of Australasia (RCPA)
· Royal Australian and New Zealand College of Psychiatrists (RANZCP)
· Office of the Victorian Information Commissioner (OVIC)
Eight submissions supported or supported in part the proposed Regulations. While most submissions were in support, it was commonly noted that the prescribed maximum fees may not enable health service providers to recover all costs, however the importance of equitable access to health information was generally acknowledged. Among the submissions, levels of cost recovery for organisations were highly varied. It is also common for organisations to waive costs for the purpose of continuity of care.
A number of submissions included suggestions and raised issues outside of the scope of the proposed Regulations.   
Table 1 sets out a summary of the submissions and the response of DH to the suggestions and issues raised in the submissions.
After consideration of all the submissions, DH does not recommend any changes to the proposed Regulations. 
Submissions
Table 1: Summary of submissions in response to the proposed Health Records Regulations 2023 and Regulatory Impact Statement
	Sub No.
	Stakeholder
	Submission summary
	DH response

	1
	Anonymous
	There is use of acronym HPP without the long form for explanation. Consider amending proposed legislations to include footnote defining HPP.
	No change.
HPP is defined in the Health Records Act 2001. 


	2
	Wellness on Wellington
General Practice

	Supports the proposed Regulations in part.
Supports maximum fees for the provision of health information to individuals for the purpose of their ongoing health care. 
Submits that it is unreasonable for the Regulations ‘to be used as a mechanism for third parties to obtain expert medical opinion for non-health related matters at minimal cost.’ 
‘The use of the regulations by legal firms, TAC, Workcover etc to obtain medical records for legal purposes is not a fair use of the regulations.’
‘The fees are currently unrealistic in terms of the work involved.’ 
Wellness on Wellington receives approximately ‘20 requests per week, or roughly 1000 per year. Of these, about half are genuine requests for access to medical information (eg patients transferring care to another service), and half are requests by legal firms, insurers and other agencies utilising the Health Record Regulations as a way of shortcutting a formal request for a medical report.’
‘We do not charge for longstanding patients who are transferring to another locality, and particularly if we are aware they have limited financial means. We regard this as a final act of care, and do it as a professional courtesy. It is however an act of medical charity.’
‘For a simple request, the current fees are reasonable.’ For complex requests, the fees are manifestly inadequate’ … ‘At our standard rates, the current fees represent less than 10% of the time involved.’
Proposed the following:
‘There needs to be greater distinction between:
‘an automated summary of the records as they exist, accepting that most medical records are unpolished and therefore adequate for the initial user, but can be misleading to a new recipient’; and 
a review by a medical practitioner of the record and cleaning them up prior to summarising and passing on, which takes considerable effort but results in much clearer direction for future health care’.
‘The regulations should clearly state that they only apply for an individual’s ongoing healthcare. Any use for insurance, legal, medicolegal or other purposes other than by an AHPRA registered health practitioner providing health care services, should clearly fall outside these regulations.’

	No change.
DH considers that the current maximum fees and the indexed, flexible, volume-based fee structure achieve the right balance between allowing partial cost recovery for organisations without creating a barrier to access or transfer of health information. 
DH is of the view that the proposed Regulations should apply consistently across all requests for health information noting the obligation to provide access is enshrined in the Act and that requests are always made by or on behalf of the person to whom the information relates.


	3
	Royal Australian and New Zealand College of Obstetrics and Gynaecology (RANZCOG)

	Supports the proposed Regulations. 
‘RANZCOG is in favour of Option 1: Replication of current regulation with cost recovery maximums in place. Whilst the College acknowledges the prescribed maximum fee fails to adequately recover the health care practitioners’ costs, equitable access to health care is of paramount importance. RANZCOG feels Option 1 appropriately balances an individual’s ability to access health records, regardless of their economic circumstances, and the businesses capacity to recover costs.’ 
‘Given the relatively low number of requests for the transfer of health records, the proposed fee is adequate. However, in the event of a significant increase in requests, the cost burden may be insuperable for small businesses and those in general practice settings.’
‘The consideration of indexation is important for small businesses and GPs who would be most impacted by the cost associated with the provision of health records. A minor increase, relative to inflation, would help recover some of the costs not covered by inadequate Medicare Benefits Schedule (MBS) consultation rebates. Any increases to fees should be carefully balanced against the potential to disproportionately impact the financially disadvantaged businesses and individuals.’
Proposed the following:
The formation of a MBS item number to better help business recover associated costs without passing the burden onto the consumer.
	No change.
The Medicare Benefits Schedule is in the Commonwealth’s jurisdictions and not within the scope of the proposed Regulations.

	4 
	Australian Nursing & Midwifery Federation (ANMF) – Victorian Branch
	Supports the proposed Regulations.
‘The ANMF is wholly supportive of the fundamental right that people are enabled to access their health information and therefore is supportive of Options 1 and 3, as outlined in the Regulatory Impact Statement (RIS)’.
‘Because of varied uptake of technological advances across health service providers, and digitisation of records, it is understood that access to health information under the regulations continues to be required. ANMF recommend that analysis of the use of My Health Record, as well as patient/consumer surveys, be included in future formal evaluation of the regulations – to provide greater understanding of the impact of the regulations and the fees charged’.
	No change.

	5
	Royal Australian College of General Practitioners (RACGP)
	Supports the proposed Regulations. 
‘Continuing with the regulations would support patients to access their information without undue cost.’
‘In most instances, the service provider (administrative only) will be able to recover 100% of their costs if charged following the regulations Units maximum fee in proportion to the time spent. This is not the case for medical reports.’ 
	No change.


	6
	St John of God Health Care
	Supports the proposed Regulations. 
	No change.

	7
	Cabrini Health
	Supports the proposed Regulations.
‘[F]ees should take account of rising labour costs and ensure cost neutrality for those providing the service. Not all health care providers have electronic records and those that still run with a paper based system must also bear the costs of record retrieval where off-site, electronic scanning of pages, quality assurance review and correspondence with the requesting party (and any additional service as set out)’.
The prescribed maximum fees currently provide for approximately 60% cost recovery. 
‘Growing gap between recovery and cost of service.  Needs to be monitored carefully and adjusted to take account of wage growth and inflationary impacts.’
The proposed Regulations ‘provide for consumer protection’. ‘May need to reconsider another mechanism for consumers to access records as costs rise e.g. rebate provided by government via an annual return for reimbursement.’
	No change.
DH acknowledges that cost recovery varies across organisations and is of the view that the cost of access and transfer may decline with technological advancements in health information storage. In addition, DH notes that the fee structure is indexed, flexible and volume-based. 

	8
	Royal College of Pathologists of Australasia (RCPA) – Victoria
	Supports the proposed Regulations.
The RCPA ‘is satisfied that the payment structure outlined in the Regulations is reasonable and will meet the objectives to achieve a cost recovery process for organisations while not hindering access to health information.’
	No change.

	9
	Royal Australian and New Zealand College of Psychiatrists (RANZCP) – Victorian Branch
	Supports option 2 which proposes a higher level of cost recovery than the maximum fees prescribed in the current regulations.
Wants to ensure that private practitioners running owner-operated businesses are not unreasonably burdened with the cost of compliance. ‘The current fee is not reflective of the work that staff put into organising health records before providing them to the consumer’. 
Proposed the following:
Including in the Regulations a process for annual indexation of the fee, in line with the Consumer Price Index (CPI). This will allow the maximum fee to keep up with the real costs incurred by the practice.
To ensure equity of access to health records, the cost to people on supported incomes be subsidised, but not by the private practitioner (i.e., that the private practitioner is allowed to recover the full fee, and that a subsidy be provided by government).

	No change.
DH considers that the current maximum fees and the indexed, flexible, volume-based fee structure achieve the right balance between not precluding access or transfer of health information and allowing partial cost recovery for organisations without creating a barrier to access or transfer of health information.  
DH is of the view that linking maximum fees to fee units provides appropriate certainty in indexation of fees (the indexation provided for is a central Victorian government process that takes various relevant factors into account and the updated fee units are published annually after indexation).
The Health Records Act 2001 gives individuals a legally enforceable right of access to health information. A subsidy for service providers to support their compliance with the Act is not within the scope of this review. 

	10
	Office of the Victorian Information Commissioner (OVIC)
	Supports the proposed Regulations in part.
‘In OVIC’s view, the default position should be that individuals are able to access their own health information for free. OVIC is pleased to read in the RIS that many providers already do not charge a fee or choose not to charge low-income individuals.’
‘Where there are public policy reasons in favour of permitting organisations to charge for access, OVIC supports regulatory action to set the maximum amount that may be charged. Organisations should not be permitted to charge prices that exceed those in the 2012 Regulations and proposed 2023 Regulations. Higher fees would undermine the ability for individuals to exercise their important right to access their own health information.’
‘OVIC strongly encourages the Department to enhance its stakeholder engagement by incorporating education and guidance about the benefits of informal release. This could be achieved through promoting and sharing OVIC’s Practice Notes and other PAIR resources available on OVIC’s website.’
	No change.
DH will discuss with OVIC the best way to engage with stakeholders, to improve the informal release of health records across the public sector.



	To receive this document in another format, phone 1300 650 172, using the National Relay Service 13 36 77 if required, or email the Regulatory Reform Branch, Regulatory, Risk, Integrity and Legal Division <legandregreform@health.vic.gov.au>.
Authorised and published by the Victorian Government, 1 Treasury Place, Melbourne.
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